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(b) As used in subpart H of this part 
with respect to a test required under 
this subpart, the term covered em-
ployee includes an applicant for pre- 
employment testing only. In the case 
of an applicant who declines to be test-
ed and withdraws the application for 
employment, no record may be main-
tained of the declination. 

§ 219.502 Pre-employment alcohol test-
ing. 

(a) A railroad may, but is not re-
quired to, conduct pre-employment al-
cohol testing under this part. If a rail-
road chooses to conduct pre-employ-
ment alcohol testing, the railroad must 
comply with the following require-
ments: 

(1) It must conduct a pre-employ-
ment alcohol test before the first per-
formance of safety-sensitive functions 
by every covered employee (whether a 
new employee or someone who has 
transferred to a position involving the 
performance of safety-sensitive func-
tions). 

(2) It must treat all safety-sensitive 
employees performing safety-sensitive 
functions the same for the purpose of 
pre-employment alcohol testing (i.e., it 
must not test some covered employees 
and not others). 

(3) It must conduct the pre-employ-
ment tests after making a contingent 
offer of employment or transfer, sub-
ject to the employee passing the pre- 
employment alcohol test. 

(4) It must conduct all pre-employ-
ment alcohol tests using the alcohol 
testing procedures of part 40 of this 
title. 

(5) It must not allow a covered em-
ployee to begin performing safety-sen-
sitive functions unless the result of the 
employee’s test indicates an alcohol 
concentration of less than 0.04. 

(b) As used in subpart H of this part, 
with respect to a test authorized under 
this subpart, the term covered em-
ployee includes an applicant for pre- 
employment testing only. In the case 
of an applicant who declines to be test-
ed and withdraws the application for 
employment, no record may be main-
tained of the declination. 

§ 219.503 Notification; records. 
The railroad must provide for med-

ical review of drug test results as pro-
vided in subpart H of this part. The 
railroad must notify the applicant of 
the results of the drug and alcohol 
tests in the same manner as provided 
for employees in subpart H of this part. 
Records must be maintained confiden-
tially and be retained in the same man-
ner as required under subpart J of this 
part for employee test records, except 
that such records need not reflect the 
identity of an applicant whose applica-
tion for employment in covered service 
was denied. 

§ 219.505 Refusals. 
An applicant who has refused to sub-

mit to pre-employment testing under 
this section may not be employed in 
covered service based upon the applica-
tion and examination with respect to 
which such refusal was made. This sec-
tion does not create any right on the 
part of the applicant to have a subse-
quent application considered; nor does 
it restrict the discretion of the railroad 
to entertain a subsequent application 
for employment from the same person. 

Subpart G—Random Alcohol and 
Drug Testing Programs 

§ 219.601 Railroad random drug test-
ing programs. 

(a) Submission. Each railroad must 
submit for FRA approval a random 
testing program meeting the require-
ments of this subpart. A railroad com-
mencing operations must submit such 
a program not later than 30 days prior 
to such commencement. The program 
must be submitted to the Associate Ad-
ministrator for Safety, FRA, for review 
and approval by the FRA Adminis-
trator. If, after approval, a railroad de-
sires to amend the random testing pro-
gram implemented under this subpart, 
the railroad must file with FRA a no-
tice of such amendment at least 30 
days prior to the intended effective 
date of such action. A railroad already 
subject to this subpart that becomes 
subject to this subpart with respect to 
one or more additional employees must 
amend its program not later than 60 
days after these employees become 
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subject to this subpart and file with 
FRA a notice of such amendment at 
least 30 days prior to the intended ef-
fective date of such action. A program 
responsive to the requirements of this 
section or any amendment to the pro-
gram may not be implemented prior to 
approval. 

(b) Form of programs. Random testing 
programs submitted by or on behalf of 
each railroad under this subpart must 
meet the following criteria, and the 
railroad and its managers, supervisors, 
officials and other employees and 
agents must conform to such criteria 
in implementing the program: 

(1) Selection of covered employees for 
testing must be made by a method em-
ploying objective, neutral criteria 
which ensure that every covered em-
ployee has a substantially equal statis-
tical chance of being selected within a 
specified time frame. The method may 
not permit subjective factors to play a 
role in selection, i.e., no employee may 
be selected as the result of the exercise 
of discretion by the railroad. The selec-
tion method must be capable of 
verification with respect to the ran-
domness of the selection process, and 
any records necessary to document 
random selection must be retained for 
not less than 24 months from the date 
upon which the particular specimens 
were collected. 

(2)(i) The program must select for 
testing a sufficient number of employ-
ees so that, during the first 12 
months— 

(A) The random testing program is 
spread reasonably through the 12- 
month period. 

(B) [Reserved] 
(ii) To calculate the total number of 

covered employees eligible for random 
testing throughout the year, as a rail-
road, you must add the total number of 
covered employees eligible for testing 
during each random testing period for 
the year and divide that total by the 
number of random testing periods. Cov-
ered employees, and only covered em-
ployees, are to be in a railroad’s ran-
dom testing pool, and all covered em-
ployees must be in the random pool. If 
you are a railroad conducting random 
testing more often than once per 
month (e.g., you select daily, weekly, 
bi-weekly), you do not need to compute 

this total number of covered employees 
rate more than on a once per month 
basis. 

(iii) As a railroad, you may use a 
service agent (e.g., C/TPA) to perform 
random selections for you, and your 
covered employees may be part of a 
larger random testing pool of covered 
employees. However, you must ensure 
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that 
only covered employees are in the ran-
dom testing pool. 

(3) Railroad random testing programs 
must ensure to the maximum extent 
practicable that each employee per-
ceives the possibility that a random 
test may be required on any day the 
employee reports for work. 

(4) Notice of an employee’s selection 
may not be provided until the duty 
tour in which testing is to be con-
ducted, and then only so far in advance 
as is reasonably necessary to ensure 
the employee’s presence at the time 
and place set for testing. 

(5) The program must include testing 
procedures and safeguards, and proce-
dures for action based on positive test 
results, consistent with this part. 

(6) An employee must be subject to 
testing only while on duty. Only em-
ployees who perform covered service 
for the railroad are subject to testing 
under this part. In the case of employ-
ees who during some duty tours per-
form covered service and during others 
do not, the railroad program must 
specify the extent to which, and the 
circumstances under which they are to 
be subject to testing. To the extent 
practical within the limitations of this 
part and in the context of the rail-
road’s operations, the railroad program 
must provide that employees are sub-
ject to the possibility of random test-
ing on any day they actually perform 
covered service. 

(7) Each time an employee is notified 
for random drug testing the employee 
will be informed that selection was 
made on a random basis. 

(c) Approval. The Associate Adminis-
trator for Safety, FRA, will notify the 
railroad in writing whether the pro-
gram is approved as consistent with 
the criteria set forth in this part. If the 
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Associate Administrator for Safety de-
termines that the program does not 
conform to those criteria, the Asso-
ciate Administrator for Safety will in-
form the railroad of any matters pre-
venting approval of the program, with 
specific explanation as to necessary re-
visions. The railroad must resubmit its 
program with the required revisions 
within 30 days of such notice. Failure 
to resubmit the program with the nec-
essary revisions will be considered a 
failure to implement a program under 
this subpart. 

(d) Implementation. (1) No later than 
45 days prior to commencement of ran-
dom testing, the railroad must publish 
to each of its covered employees, indi-
vidually, a written notice that he or 
she will be subject to random drug 
testing under this part. Such notice 
must state the date for commencement 
of the program, must state that the se-
lection of employees for testing will be 
on a strictly random basis, must de-
scribe the consequences of a deter-
mination that the employee has vio-
lated § 219.102 or any applicable railroad 
rule, and must inform the employee of 
the employee’s rights under subpart E 
of this part. A copy of the notice must 
be provided to each new covered em-
ployee on or before the employee’s ini-
tial date of service. Since knowledge of 
Federal law is presumed, nothing in 
this paragraph (d)(1) creates a defense 
to a violation of § 219.102. 

(2) A railroad commencing operations 
must submit a random testing program 
60 days after doing so. The railroad 
must implement its approved random 
testing program not later than the ex-
piration of 60 days from approval by 
the Administrator. 

[66 FR 41973, Aug. 9, 2001, as amended at 68 
FR 75463, Dec. 31, 2003] 

§ 219.602 FRA Administrator’s deter-
mination of random drug testing 
rate. 

(a) Except as provided in paragraphs 
(b) through (d) of this section, the min-
imum annual percentage rate for ran-
dom drug testing must be 50 percent of 
covered employees. 

(b) The FRA Administrator’s decision 
to increase or decrease the minimum 
annual percentage rate for random 
drug testing is based on the reported 

positive rate for the entire industry. 
All information used for this deter-
mination is drawn from the drug MIS 
reports required by this part. In order 
to ensure reliability of the data, the 
Administrator considers the quality 
and completeness of the reported data, 
may obtain additional information or 
reports from railroads, and may make 
appropriate modifications in calcu-
lating the industry positive rate. Each 
year, the Administrator will publish in 
the FEDERAL REGISTER the minimum 
annual percentage rate for random 
drug testing of covered employees. The 
new minimum annual percentage rate 
for random drug testing will be appli-
cable starting January 1 of the cal-
endar year following publication. 

(c) When the minimum annual per-
centage rate for random drug testing is 
50 percent, the Administrator may 
lower this rate to 25 percent of all cov-
ered employees if the Administrator 
determines that the data received 
under the reporting requirements of 
§ 219.800 for two consecutive calendar 
years indicate that the reported posi-
tive rate is less than 1.0 percent. 

(d) When the minimum annual per-
centage rate for random drug testing is 
25 percent, and the data received under 
the reporting requirements of § 219.800 
for any calendar year indicate that the 
reported positive rate is equal to or 
greater than 1.0 percent, the Adminis-
trator will increase the minimum an-
nual percentage rate for random drug 
testing to 50 percent of all covered em-
ployees. 

(e) Selection of covered employees 
for testing must be made by a method 
employing objective, neutral criteria 
which ensures that every covered em-
ployee has a substantially equal statis-
tical chance of being selected within a 
specified time frame. The method may 
not permit subjective factors to play a 
role in selection, i.e., no employee may 
be selected as a result of the exercise of 
discretion by the railroad. The selec-
tion method must be capable of 
verification with respect to the ran-
domness of the selection process. 

(f) The railroad must randomly select 
a sufficient number of covered employ-
ees for testing during each calendar 
year to equal an annual rate not less 
than the minimum annual percentage 
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